
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  
SONITPUR AT TEZPUR 

 
Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.2372/15 

U/s 341/326/506/34 of IPC. 
State 
-vs- 

 
                              

1. Jiaur Rahman @ Jiabur 
2. Based Ali 
3. Habibur Rahman  

 …………..accused  
 

Appearances: 
 

  N Devi, Learned Astt PP  
& N Saikia, Addl PP     :  For the prosecution. 

 
BK Basumatary 
Ld Counsel     :  For the accused persons 

 
Date of recording evidence  :  02-01-18, 31-07-18,  
                                            10-12-18, 
       12-02-19, 04-10-19  
 

Date of hearing argument      : 17-10-19, 31.10.19. 

Date of judgment       :  14-11-19.   

 

J U D G M E N T  

 

1. The informant‟s case in brief is that :  

  Informant Md Dulal Ali lodged an ejahar on 4-9-15 stating inter-alia 

that on 3-9-15 at about 5.30 pm, while his younger brother Md Ayub Ali 

after closing his shop situated at Milijuli centre was returning home, 

accused Jiaur Rahman, Based Ali and Habibur Rahman stopped him and 

insisted him  to repair the punctured tire of their motor cycle and when his 

brother refused, the accused persons assaulted his brother with a „batam‟ 

on his waist and on his left hand, resulting in grievous injuries, as a result 
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of which his brother had to undergo treatment at Mangaldoi Civil 

Hospital. It was also alleged, that the accused persons, also snatched away 

a sum of rupees 35,000/-, a mobile phone and also the keys of his shop, 

before fleeing away from the place.  The informant also alleged that the 

accused persons also threatened to kill his brother.  Hence, the ejahar.  

 

2. I/C Rakshasmari OP on receipt of the above ezaher, after entering 

the same in general diary, forwarded the same to Dhekiajuli PS for 

registering a case. On receipt of the ejahar, O/C Dhekiajuli PS registered 

the same as Dhekiajuli P.S Case No 523/15 u/s 341/325/379/506/34 IPC 

and started investigation of the same. On completion of investigation, 

police submitted charge sheet against accused persons U/S 

341/326/506/34 of IPC. 

 

3.  Cognizance of the offence was taken, and process was issued 

against the accused. On appearance of the accused, copy of the case was 

furnished to them. Vide order dtd 07.07.17,my learned predecessor in chair 

framed a formal charge u/s 341/326/506/34 IPC which on being read over 

and explained, the accused persons pleaded not guilty and claimed to be 

tried.  

 

4.  Prosecution in order to prove this case, examined as many as 6 (six) 

witnesses including the M.O and I/O. 

 

5. The plea of the defence is of total denial. Statement of the accused 

was recorded U/S 313 C.r.P.C. in which the accused persons denied to have 

committed the offence charged with. However, the accused persons 

declined to adduce evidence. I have heard the argument advanced by the 

learned Counsel of both sides and carefully perused the evidences on 

record.  
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6.   The points  for determination are : 

 

i) Whether the accused persons on 03-09-
15 at about 6.30 pm in furtherance of 
their common intention wrongfully 
restrained the brother of the informant 
Ayub Ali at Milijuli centre under 
Dhekiajuli P.S and thereby committed 
offence punishable u/s 341/34 IPC?   
 

ii) Whether the accused persons  on the 
same day, time and place in furtherance 
of their common intention voluntarily 
caused grievous hurt to informant‟s 
brother Ayub Ali by means of a piece of 
“batam” and thereby committed the 
offence punishable under Section 326 of 
IPC? 

iii) Whether the accused on the same day, 
time and place in furtherance of their 
common intention committed criminal 
intimidation by threatening the brother 
of the informant and thereby committed 
an offence punishable under Section 
506/34 of IPC?  
 

 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW1 Md Dulal Ali is the informant of this case and in his evidence 

he had stated that on the evening of 3-9-15, accused persons went to the 

bicycle shop of his brother Ayub Ali to fill air in their deflated bicycle tyre, 

and when his brother refused to oblige them at that point of time, an 

altercation took place between them resulting in a little pushing and 

shoving. PW1 further deposed that his brother sustained injuries by falling 

in the said pushing and shoving that followed. According to him he was not  
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present at that time and later coming to know about the incident he lodged 

the ejahar vide Ext.1 with Ext.1(1) as his signature.  

 

8. PW2 Md Kalu Gazi deposed that he knows the informant Dulal Ali, 

Ayub Ali and also the accused persons. He also stated that the occurrence 

took place in the year 2015 and at the time of incident he was at his home. 

He also stated that the place of occurrence was about 1 km away from his 

home and later he learnt from the people of the locality that an incident 

took place. According to him he immediately went to the place of 

occurrence, and saw Ayub Ali sitting there and on being asked, Ayub Ali 

told him that he had a quarrel with the accused persons. He further stated 

that Ayub Ali sustained simple injuries.    

 

9.  PW3 Ayub Ali deposed that the informant Dulal Ali is his cousin and 

he knows the accused persons being his neighbours. He stated that the 

occurrence took place two years ago. Narrating the incident he testified 

that he has a bicycle shop situated near the village centre, and on the day 

of the incident at the evening time when he was about to close his shop, 

the accused persons came and insisted to repair the puncture of their 

motor cycles deflated tyre. According to him as there was no electricity at 

that time, he owing to darkness refused to oblige their demand and after 

closing his shop, he was proceeding towards his home. At that time 

accused Habibur, Jiaur and Based followed him and waylaid him, and after 

that accused Jiaur hit him on his waist with a „batam‟ while the other two 

accused gave fist blows at him, as a result of which he became 

unconscious. He also stated that when he was assaulted by the accused 

persons, he informed Haidar Ali over phone and his cousin Dulal Ali later 

coming to know about the incident lodged the ejahar. He further stated 

that he sustained injuries on his waist and eyes. 
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10. When put to cross PW3 stated that he was under treatment for 

about fifteen days at Mangaldoi civil hospital. PW3 stated that he is not 

aware as to when the ezaher was lodged by Dulal Ali, and that Dulal did 

not visit the hospital to meet him while he was undergoing treatment at the 

hospital. PW3 stated that the house of Tez Kumar is situated near the place 

of the incident and Tez Kumar along with others came out hearing his hue 

and cries. According to him the incident happened in darkness. PW3 denied 

the defence suggestion that there was enmity between his family and the 

family of Jiabur for which a village meeting also took place. PW3 also 

denied the defence suggestion that the instant false case was filed because 

of the previous enmity. PW3 also denied that the accused Jiabur hit him 

with a “batam” and the other two accused gave fist blows at him.         

 

11. PW4 Sahidul Ali deposed that he knows the informant and the 

accused persons standing in the dock. He stated that while he was 

returning from work,  he learnt that accused persons assaulted his brother 

Ayub Ali.  

 

12.  PW5 Dr Gopinath Borah is the Medical Officer and he in his evidence 

has stated that on 03-09-15 he was posted at Mongoldoi Civil Hospital as 

Deputy Superintendent. On that day he examined Md. Ayub Ali, S/O- Lt 

Jahamuddin, Vill- Baligaon, Dhekiajuli, age- 23, in connection with 

Dhekiajuli PS case No. 533/15.  

On examination he found- 

The vitals were stable and victim was fully conscious. 

 

   On local examination I found the following injuries : 

i) Swelling and tenderness over lower part of right side 

of chest. X- ray shows fracture of middle part of tenth 

rib. 
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ii) Swelling and tenderness over left temporal 

region of scalp. X ray shows no ovious bonileison. 

iii) Lacerated injury over middle part of back of 

left forearm about 4 cm X .5 cm X .5 cm. 

According to him Injury No. i) is grievous, while injury No. ii) and iii) 

are simple. All the injuries were caused by impact with blunt object 

and are recent in origin. Ext – 2 Injury report, 2 (1) is his signature.   

 

13. PW6 SI Danda Dhar Kumar is the investigating officer and he in his 

evidence has stated that on 04-09-15 he was posted as ASI at Rakshasmari 

OP under Dhekiajuli PS, and on that day an ejahar was received from Md. 

Dulal Ali which was accordingly sent to Dhekiajuli PS for registration. The 

ejahar was registered as Dhekiajuli PS case No- 523/15, U/s 

341/325/379/506/34 of IPC and he was entrusted to investigate the case. 

He examined the informant at the OP and recorded his statement. He then 

went to the PO, prepared a rough sketch map and recorded the statement 

of the witnesses. He also seized two old wooden piece used for making 

furniture. In course of the investigation he also learnt that the victim of the 

case was sent for treatment on 03-09-15 i.e the day of incident by the local 

people. He then collected the injury report of the victim Ayb Ali from 

Mangaldoi Civil Hospital. The accused persons of the case namely Jia @ 

Jiaur Rahman, Based Ali and Habibur Rahman were absconding at the time 

of investigation and failing to arrest them he submitted charge sheet 

against the accused persons u/s 341/326/506/34 IPC showing them as 

absconders. PW6 identified and proved the  Ext- 3 is the Sketch Map, with 

Ext3(1) as his signature, Ext- 4 is the Seizure list, 4(1) is his signature, and 

Ext- 5 as the Charge Sheet, with 5 (1) as his signature. This in nutshell is 

the evidence available on record. 
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14.   Learned defence counsel submitted that the prosecution case has 

many loopholes, and as such the prosecution story cannot be believed to 

hold the accused persons liable. It was also submitted that prosecution had 

failed to examine any independent witness to buttress the claim of the 

injured victim and in such facts and circumstances the accused persons 

deserves acquittal. On the other hand learned APP submitted that the 

prosecution case has been proved. It was submitted that the evidence of 

the injured victim could not be demolished and further the evidence of the 

victim is corroborated by the medical evidence available on record. Learned 

APP therefore submitted that the accused persons be severely punished.  

 

15.  Based on the submissions so advanced when the evidence adduced by 

the M/O examined as PW5 is perused, it would appear that the M/O PW5 

has clearly stated that on 3.9.15 while being posted at Mangaldoi Civil 

Hospital as Deputy Superintendent he examined the victim Md Ayub Ali son 

of Lt Jaharyddin of Village Baligaon Dhekiajuli. According to him one of the 

injuries was swelling and tenderness over lower part or right side of the 

chest, and the x-ray shows fracture of middle part of the tenth rib and this 

injury according to him was grievous. The other two injuries viz swelling 

and tenderness over the left temporal region of the scalp and lacerated 

injury over the middle part of left back forearm were simple injuries. The 

above findings which PW5 had submitted vide injury report Ext 2, had not 

been disputed by the defence. That apart nothing could be brought out 

from the cross examination of PW5 to show that the grievous and simple 

injuries noticed by him in course of the examination of the victim is 

inherently improbable or false. The question that now arises is whether the 

accused persons were responsible for the aforesaid injuries.  

 

16.   A close perusal of the evidence led by the prosecution side discloses 

that the witnesses that were examined, except the injured witness (PW3) 
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were not eye witnesses to the occurrence. The informant Pw1 who 

set the law in motion by lodging the ezaher proved as Ext1 was admittedly 

not present at the place of incident when the occurrence took place. The 

PW2 and PW4 were also mere hearsay witnesses. In the above 

circumstances the sole evidence of the injured witness PW3 assumes 

significance and it is required to be seen as to how far the evidence 

adduced by PW3 could be relied upon. Now a close perusal of the evidence 

of Pw3 discloses that that he has categorically implicated accused Jiaur for 

hitting him on his waist with a piece of “Batam” (piece of wood) and the 

other two accused namely Habibur and Based for inflicting fist blows at 

him. The injured had also narrated the circumstances leading to the 

incident of assault that took place on the day of incident. It was the 

assertion of the injured that the accused persons went to his cycle shop for 

repairing a puncture of their deflated motor bike tyre, and when the 

request was refused owing to darkness because of a power cut, the 

accused persons followed him, on his return to his home and on the way 

they waylaid him and thereafter assaulted him. PW3 was cross examined at 

length, but in-spite of a lengthy cross examination nothing material could 

be elicited from PW3 to discredit his evidence. Though it was suggested to 

PW3 that the instant case was lodged because of previous enmity, PW3 

vehemently denied the same. The defence had failed to bring anything on 

record to probabilise the above plea. In course of the cross examination it 

was elicited from PW3 that the incident took place near the house of one 

Tez Kumar, and the said Tez Kumar along with others came out after 

hearing his cries. It was submitted by the learned defence counsel that 

prosecution had failed to examine the said Tez Kumar for reasons best 

known to them for which adverse inference needs to be drawn. The above 

submission on the part of the learned defence counsel in my measured 

view could not be given any credence merely because the prosecution 

failed to examine him before the court, as because there may be various 

reasons, but what also cannot be ignored is the fact that the defence too 
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had not examined him if they had any grievance against the 

prosecution for not examining the said witness. Be that what it may, the 

evidence of an injured in a case cannot be viewed with suspicion merely 

because he has implicated certain persons responsible for the injuries so 

sustained by him. In the present case no such infirmity could be noticed in 

the evidence of PW3. He has clearly spelt out the reasons for the assault 

mounted upon him. That apart his evidence has received ample 

corroboration from the evidence of the M/O PW5. There is no reason for 

PW3 to foist a false case against the accused persons and let the actual 

culprits escape scot free. Again there is also nothing in the record to show 

that the injury sustained by PW3 was the result of something else other 

then assault. The assertion made by the injured witness PW3 is consistent 

with the ezaher Ext1 lodged by PW1. Thus in the ultimate analysis I hold 

that the evidence tendered by PW3 is trustworthy and believable to be 

relied upon, and accordingly I hold that accused Jiabur was responsible for 

the injuries so sustained by PW3. 

 

17.    As the injuries sustained by PW3 is both grievous and simple and as 

accused Jiaur deliberately caused the said injuries with a piece of “batam”, 

knowledge that injuries of such magnitude would ensue, could be 

attributed to him, and accordingly it is held that accused Jiaur had 

committed an offence punishable u/s 325 IPC instead of on offence u/s 326 

IPC for which he was charged with along with the other accused. Similarly 

he is also held to have committed an offence punishable u/s   323 IPC as 

well for the simple injuries caused by him.   

 

18.   In the present case the three accused were charged with the aid of 

sec 34 IPC. The evidence available on record discloses that all the three 

accused came together and all the three participated in the assault and all 

the three fled away from the place together. Evidence has come on record 

that apart from accused Jiaur who had used a piece of “batam” in the 
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assault, the other two were not armed with any weapons and they 

merely assaulted the victim with fist blows. From the above it appears that 

the intention of the three accused was to teach the victim a lesson for 

refusing to obey their demands. The intention of accused Based Ali and 

Habibur Rahman was not to cause grievous injury as such both of them 

could not he held vicariously responsible for the acts of accused Jiabur and 

as such they are held not guilty of offence u/s 325 IPC read with 34 IPC. As 

both of them had merely inflicted fist blows upon the victim, both of them 

are held guilty u/s 323 read with 34 IPC. 

 

19.  Though all the three accused are also charged u/s 341 IPC and 506 

IPC read with 34 IPC, the evidence available on record is too scanty to hold 

them liable under the aforesaid sections. They are therefore held not guilty 

under the aforesaid sections. 

  

20.    I have considered extending the beneficial provisions of the 

Offender‟s act to the accused persons but refrained from doing so 

considering the nature of offence committed by them and the message that 

would go out.  

 

21.    Accused persons are heard on the question of sentence. All the three 

accused pleads leniency. I have considered the above pleas vis a vis the 

facts and circumstances of the case. No previous conviction has been 

proved against the accused persons, and all the three young accused had 

families to look after. Considering the background facts which led to the 

incident, the social background from which the accused persons hails, and 

all other aspects I am of the measured view that the accused persons 

deserves a little leniency.                      
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O  R  D  E  R 

  

Accused Jiaur Rahman @ Jiabur is convicted u/s 325 IPC and 323 

IPC. For his conviction u/s 325 IPC he is sentenced to S.I for six 

months and also to pay a fine of rupees five thousand i/d to S.I for 

another one month. No separate punishment is awarded to him u/s 

323 IPC. 

Accused Based Ali and Habibur Rahman are convicted u/s 323 IPC 

read with 34 IPC and are sentenced to pay a fine of rupees one 

thousand each i/d to SI for fifteen days. 

All of them are however acquitted of the charge u/s 341 IPC and 

506 of IPC read with 34 IPC. 

Fine if realized shall be paid to the victim.  

Seized articles be destroyed in due course of time. 

The victim Ayub Ali be provided with compensation as envisaged u/s 

357(A) Cr.P.C.   

Furnish free copy of judgment to the convict/accused Jiaur Rahman 

@ Jiabur.  

Bail- Bond of convict/accused shall remain in force for a period of six 

months from today. 

Given under my hand and seal of this court on the 14th day of 

November 2019 at Sonitpur, Tezpur.   

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 
 

 
Prosecution witnesses 
PW1 Md Dulal Ali  
PW2 Md Kalu Gazi  
PW3 Ayub Ali 
PW4 Sahidul Ali 
PW5 Dr Gopinath Borah 
PW6 SI Danda Dhar Kumar 
 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1   :    Ejahar 
Ext.2  : Medical report  
Ext.3  : Sketch map 
Ext.4  : Seizure list 
Ext.5  : Charge sheet 
 
 
Documents exhibited by the defence 
 
Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


